STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
W P. AUSTI N CONSTRUCTI ON CORP. ,
Petiti oner,
VS. CASE NO. 94-6082BI D
DEPARTMENT OF MANAGEMENT SERVI CES,

Respondent .

— N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case by video
conference on Novenber 17, 1994, before Mchael M Parrish, a Hearing Oficer of
the Division of Adm nistrative Hearings. Wtnesses and parties participated in
both Tal | ahassee and M am, Florida.

APPEARANCES

For Petitioner: Tinothy J. Arnstrong, Esquire
Armstrong & Mejer
Suite 1111, Douglas Centre
2600 Dougl as Road
Coral Gables, Florida 33134

For Respondent: Stephen S. Mt hues, Esquire
Depart ment of Managenent Services
Kni ght Building, Suite 312
Koger Executive Center
2737 Centerview Drive
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

The basic issue in this case is whether the Respondent should award a
contract to the Petitioner for its Project No. HSW 92044000, Repairs, Art
Sutton Drivers' License Ofice, Mam, Florida, or should reject all bids and
rebid the contract.

PRELI M NARY STATEMENT

This case arises froma tinmely formal witten protest to the Respondent's
i ntended decision to reject all bids received for the construction of its
Project No. HSW/ 92044000, Repairs, Art Sutton Drivers' License Ofice, Mam,
Florida. Distilled to its essence, the case involves a dispute as to whether it
woul d be arbitrary or capricious for the Respondent to inplenent its intended
deci si on.

At the hearing on Novenmber 17, 1994, the parties offered Joint Exhibits 1
through 9 which were admtted in evidence. The Petitioner presented the



testimony of two w tnesses, one of which was al so recall ed by the Respondent.

At the conclusion of the hearing the parties were allowed until Novenber 29,
1994, to file their proposed recomended orders. Neither party ordered a
transcript of the proceedings at hearing. Thereafter, both parties filed tinely
proposed reconmended orders containing proposed findings of fact and concl usi ons
of law. Al proposed findings of fact submtted by all parties are specifically
addressed in the appendix to this Reconmended Order

FI NDI NGS OF FACT

1. On August 31, 1994, the Respondent received and opened bids for its
Project No. HSW/ 92044000, Repairs, Art Sutton Drivers' License Ofice, Mam,
Florida (the Project).

2. The bid specification docunents (the Specifications) for the Project
i ncluded requirements for a Base Bid and for specific alternate proposals wth
respect to three defined itens of alternate work. Section 01100 of the
Specifications stated that "[a]ll Alternates described in this Section are
required to be reflected on the Bid Formas submtted by the bidder." Part 2 of
that section provided:

2.1 ALTERNATE NO 1

A. Provide a deductive price to the base bid
for the renoval of existing wi ndow units and
the installation of new units as indicated in
pl ans and specification Section 08520.

2.2 ALTERNATE NO 2

A. Provide a deductive price to the base bid
for the provision of comunications conductors
see specification Section 16400.

2.3 ALTERNATE No. 3
A. Provide a deductive price to the base bid for

the installation of all |andscape materials as
i ndi cated on plans and as per specification Section
02960.

3. Also included in the Specifications as Exhibit 4 was a Proposal Form
The Specifications required each bidder to submt this formin triplicate on the
bidder's letterhead. Wth respect to alternates, the Proposal Formrequired:

Wth the foregoing as a Base Bid, the foll ow ng
costs of alternate proposals are subnmitted in
accordance with the drawi ngs and specifications.

Alternate No. 1 Add or Deduct $

Alternate No. 2 Add or Deduct $

Alternate No. 3 Add or Deduct $

4. The Respondent's architect received four bids on August 31, 1994. As
recorded on the Bid Tabul ation and Notice of Award Recommendation, three bidders
provi ded specific prices for the three alternates, as well as a Base Bid. The
Bi d Tabul ati on shows that two bidders provided specific prices for the three
alternates and included the alternate prices in their Base Bids. The Petitioner
provi ded specific prices for the three alternates, but excluded the alternate
prices fromits Base Bid. The fourth bidder provided a specific price for only



one alternate and excluded that alternate price fromits Base Bid. (The fourth
bi dder was di squalified as non-responsive for failing to submt prices on al
three alternates.)

5. In pertinent part, the Petitioner's proposal read:
Wth the foregoing as a Base Bid, the foll ow ng

costs of alternate proposals are subnmitted in
accordance with the drawi ngs and specifications:

Alternate No. 1 Add or Deduct . . . $4, 400.00
Alternate No. 2 Add or Deduct . . . $1,158.00
Alternate No. 3 Add or Deduct . . . $2,084.00

These Alternates were in addition to the Petitioner's Base bid of $204, 322.00.
The proposal formsubmitted by the Petitioner conports with Exhibit 4 to the
Speci fications, which was the nandatory Proposal Form

6. On August 31, 1994, WIlliamPhillip Austin, Peitioner's President,
wote the architect:

Per our tel ephone conversation this date regard-
ing the confusion relating to the Add/ Deduct for
Alternates 1, 2 and 3 for the above project,

pl ease be advi sed that our base bid did not

i nclude the work described in the Al ternates.

As stated if you want work described in Alternates
1, 2 and 3, you nmust add the cost to our base bid.
The base bid including Alternates 1, 2 and 3 woul d,
therefore, be $211, 964. 00.

If we can provide additional information, please do
not hesitate to contact us.

7. The Respondent's architect conpleted and submitted the bid Tabul ation
and Notice of Award Recommendati on to the Respondent in early Septenber. The
docunent clearly discloses the ambunts of each bidder's Base Bid and Alternate
proposals. Using plus (+) and minus (-) signs, the Bid Tabul ation further shows
each bidder's nethod of calculation. The record is devoid of evidence that the
Respondent had any problemin evaluating the bids and identifying the | onest
bi dder. The Petitioner was the | owest bidder on any conbinati on of base bid
plus or mnus any or all alternates.

8. Subsequently the Petitioner received a NOTl CE OF AWARD RECOMIVENDATI ON
dated Cctober 4, 1994. The Notice informed the Petitioner that the Respondent
"has recomended that the contract be awarded to your firmin the total anmpunt
of $211,964.00, accepting the Base Bid and Alternates #1, #2 & #3. The
Admi ni strator of Contracts Design and Permitting, Division of Building
Construction, Departnent of Management Services, State of Florida will consider
this recommendation.” Larry R Col eman, Construction Projects Adm nistrator
signed the letter. The Petitioner acknow edged receipt.

9. A representative of the second | owest bidder, Kalex Construction, then
cont acted the Respondent, conpl aining of the Award Recommendati on. The grounds
for the Kalex conplaint are not in the record. However, on Cctober 14, 1994, H
R Hough, the Respondent's Contracts Administrator, sent the Petitioner a letter
"to notify you of the State's decision to reject all bids on the above



referenced project due to anbiguities in the specifications.” M. Hough's
reasons for the rejection are "other than those stated by the protestor,” Kal ex.
10. The Respondent's Rule 60D-5.007, Florida Administrative Code, states:

Det ermi nati on of Successful Bidder

(1) Al projects except where conpetitive
bi ddi ng i s wai ved under the provisions of Rule
60D-5.008 will be publicly bid in accordance with
the provisions in the project specifications
bi ddi ng docunents. Award of contract will be
made to the responsive bidder, deternmned to be
qualified in accordance with the provisions herein
and neeting the requirenments of the bidding
docunments, that submits the |owest valid bid
for the work. The |lowest bid will be determ ned
as follows:

(2) The lowest bid will be the bid fromthe
responsi ve bidder that has submitted the | owest
price for the base bid or the base bid plus the
additive alternates or less the deductive alternates
chosen by the Agency to be included in or excluded
fromthe proposed contract, taken in numerical order
listed in the bid docunents. The order of the
alternates may be selected by the Agency in any
sequence so | ong as such acceptance out of order
does not alter the designation of the |ow bidder

11. Under the above-quoted rule, the Respondent conpares bids begi nning

with the | owest "base bid." The Respondent is of the viewthat for this
conparison to be fair and equal, all bidders nust include the sane scope of work
in the "base bid." The Respondent does not interpret the above-quoted rule to

al | ow deductive alternates fromsone bidders and additive alternates from
others. (For reasons discussed in the Conclusions of Law which follow, the
Respondent's interpretation and application of the above-quoted rule is
erroneous.)

12. The Specifications contain sone anmbi guous and inconsi stent |anguage
regardi ng whet her alternates should be treated as additive or deductive. The
anbi guous and i nconsi stent | anguage did not provide any bidder with an advant age
or a disadvantage, nor did it otherwi se affect the fairness of the bidding
process.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Sections 120.53 and
120.57(1), Florida Statutes.

14. The basic legal principles applicable to a case of this nature are
summari zed in Systens/ Software/ Sol utions v. Departnent of Transportation, DOAH
Case No. 92-0339BI D, Reconmended Order issued March 12, 1992, where Hearing
Oficer Kilbride wote:

25. The law of Florida has established that a
strong deference be accorded an agency's deci sion
in conpetitive bidding situations:



O her summaries citing additional

[A] public body has wide discretion in
soliciting and accepting bids for public
i nprovenents and its deci sion, when
based on an honest exercise of this
di scretion, will not be overturned by a
court even if it may appear erroneous
and even i f reasonabl e persons may
di sagr ee.

Li berty County v. Baxter's Asphalt and Concrete,
Inc., 421 So.2d 505, 507 (Fla. 1982).

26. In deciding Departnment of Transportation v.

G oves-Wat ki ns Constructors, 530 So.2d 912 (Fla
1988), the Supreme Court of Florida ruled that

the Liberty County decision established the stand-
ard by which an agency's decision on conpetitive
bids for a public contract should be nmeasured when
it further held that the agency's discretion, as
stated above, cannot be overturned absent a finding
of "illegality, fraud, oppression or msconduct."”

G oves-Watkins, 530 So.2d at 913

27. The G ove-Watkins standard was recently re-
iterated in Scientific Ganes, Inc. v. Dittler
Brothers, Inc., 586 So.2d 1131 (Fla. 1st DCA 1991).
In Scientific Ganes, Inc., the Court was determ ning
the scope of discovery to be permitted in an

adm ni strative proceedi ng concerning the eval uati on
of an RFP. The Court concluded that the scope of

di scovery must be viewed in |ight of the proper
standard of review to be enpl oyed by the Hearing
Oficer in these types of proceedi ngs and stated:

The Hearing Oficer need not, in effect, second
guess the menbers of the evaluation conmttee

to determ ne whether he and/or other reasonable
and wel | -inforned persons m ght have reached a
contrary result . . . "[T]lhe Hearing Oficer's
sole responsibility is to ascertain whether the
agency acted fraudulently, arbitrarily, illegally,

or dishonestly."” Goves-Watkins, 530 So.2d at 914.

Scientific Ganes, Inc., 586 So.2d at 1131. See,
al so, C.J. Courtenay v. Departnent of Health and
Rehabi litative Services, 581 So.2d 621 (Fla. 5th
DCA 1991). (It is not the Hearing Oficer's
function to rewei gh award factors and award to
protestor).

orders issued in the follow ng cases: Bozell, Inc., et al. v.
Lottery, et al., DOAH Case No. 91-3165BI D, Recommended O der issued July 25,
1991; Consultec, Inc. v. Departnent of Admi nistration, Division of State

I nsurance, et al., DOAH Case No. 91-5950BI D, Recommended Order issued

Enpl oyees’

authorities can be found in the recommended

Depart nment of



November 13, 1991; Professional Testing Service, Inc. v. Departnent of
Pr of essi onal Regul ati on, DOAH Case No. 91-7429BI D, Recommended Order issued
January 3, 1992.

15. This case does not raise any issues with regard to whether the
Respondent acted fraudulently, illegally, or dishonestly. The disposition of
this case turns on whether the proposed rejection of all bids was arbitrary and
capricious. For the reasons explained below, it was.

16. The mandatory Proposal Formincluded in the Specifications expressly
provided for bidders to state their prices for each of the three alternates in
terms of anounts to be added to the base bid or anpbunts to be deducted fromthe
base bid. The Respondent's Rule 60D-5.007, Florida Adm nistrative Code, also
expressly provides for the evaluation of bids in which the prices for alternates
are stated in ternms of anounts to be added to the base bid or amobunts to be
deducted fromthe base bid. Such being the case, the fact that the Petitioner
(and one other bidder) used additive prices for the alternates was, at worst, a
"non-material bid deviation" to the extent that such pricing deviated fromthe
| anguage of Section 01100 of the Specifications providing for a "deductive
price" for each alternate. Rule 60D-5.0072, Florida Adm nistrative Code
provi des: "The Agency shall reserve the right to waive any non-materi al
deviation in bids received.” On the facts in this case, the Respondent shoul d
exercise its reserved right, should waive the non-material deviation in the
Petitioner's bid, and should award the contract for the subject Project to the
Petitioner. To do otherwi se would be to glorify form over substance, which is,
of course, arbitrary and caprici ous.

17. The Respondent argues that under its Rule 60D 5.007, bids with
additive alternates cannot be conpared and evaluated with bids with deductive
al ternat es because the "base bids" would enconpass different scopes of work and
it would be |ike conparing apples to oranges. The Respondent's argument fails
because it is based upon an incorrect interpretation and application of the
subject rule. Were, as here, the Specifications require the bidders to include
prices for one or nore alternates, the rule does not require a conparison of
just the "base bids" to determ ne the lowest bid. Instead, the rule provides:

The I owest bid will be the bid fromthe responsive
bi dder that has submitted the | owest price for

the base bid plus the additive alternates or |ess
t he deductive alternates chosen by the Agency to
be included in or excluded fromthe proposed
contract.

Once the Agency has determ ned which alternates it wi shes to include in or
exclude fromthe proposed contract, it is a sinple process to conpare bids in
the manner required by the rule and it is irrelevant that some of the bidders
may have treated the alternates as additive and others may have treated them as
deductive. By neans of sinple addition and subtraction the bids can be
accurately and fairly conpared. The process is equally fair and equally
accurate regardl ess of whether the bidder treated the alternates as additive or
deductive. Such being the case, it would be arbitrary and capricious to reject
all bids solely because sonme had additive alternates and ot hers had deductive
al ternates.



RECOMIVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMVENDED t hat the Departnment of Managenent Services issue a Final Order in
this case awarding a contract for the subject project to the Petitioner

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 16th day of
Decenber 1994.

M CHAEL M PARRI SH

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 16th day of Decenber 1994.

APPENDI X

The following are ny specific rulings on all proposed findings of fact
submtted by all parties.

Proposed findings submtted by Petitioner

Paragraph 1: This is primarily a statenent of position and is addressed in
the Prelimnary Statenent.

Par agraphs 2 through 10: Accepted in substance with a few unnecessary
details omtted

Proposed findings submtted by Respondent

Par agraphs 1 through 6: Accepted in substance.

Paragraph 7: First sentence accepted in substance. Second sentence
rejected as constituting a conclusion which is not warranted by the evidence.
Third sentence is accepted as an accurate statenment of how Respondent has been
interpreting the subject rule, but is not accepted as constituting a correct
interpretation of the rule.

Paragraph 8: Rejected as m sl eadi ng and confusi ng because the "scope of
wor k" to be perforned under the contract can only be determ ned after the
Respondent deci des which alternates to include and which to excl ude.

Paragraph 9: The first two sentences are accepted in substance. The | ast
sentence is rejected as constituting a conclusion which is not warranted by the
evi dence.



COPI ES FURNI SHED:

Tinmothy J. Arnmstrong, Esquire
Armstrong & Mejer

Suite 1111 Dougl as Centre
2600 Dougl as Road

Coral Gables, Florida 33134

Stephen S. Mat hues, Esquire
Department of General Services
Kni ght Building, Suite 312
Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

Paul A. Rowel |, General Counse
Department of General Services
Kni ght Building, Suite 312
Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399- 0950

WIlliamH. Lindner, Secretary
Department of General Services
Kni ght Buil di ng, Suite 307
Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



